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FITZSIMMONS, J.

On March 29, 1995, plaintiff, Joann B. Hose, filed suit against defendants,
Younger Brothers, Inc. (Younger Brothers) and its excess insurer, Carolina
Casualty Insurance Company (Carolina)." In the suit, Ms. Hose alleged that she
was injured in a multi-vehicle chain reaction accident, which began when a
Younger Brothers’ truck rear-ended her car in April of 1994. Younger Brothers
acted as its own primary insurer and was self-insured for the first $250,000.00 of a
claim. On October 16, 2000, Carolina filed a third party demand against Younger
Brothers asking for indemnification and reimbursement of damages up to the limits
of the self insurance, $250,000.00. In November of 2000, more than five years
after the original suit had been filed, Carolina, the excess insurer, settled the claim
and paid $75,000.00 to Ms. Hose. In return, Ms. Hose subrogated and assigned all
of her rights to Carolina. Carolina then amended its third party demand to assert
its subrogation claim against Younger Brothers, in its role as the primary insurer.

After a trial, the trial court found that (1) Younger Brothers was the primary
insurer, (2) the excess insurer, Carolina, was subrogated to the rights of Ms. Hose,
and (3) Ms. Hose’s “claim was worth at least the $75.000.00 that Carolina paid in
settlement.” On November 26, 2002, the trial court rendered judgment in favor of
Carolina in the principal amount of $75,000.00. Younger Brothers appealed.

On appeal, Younger Brothers assigned error to: (1) the trial court’s finding
of a valid subrogation without any showing of bad faith by Younger Brothers in its
defense of the suit or in its failure to settle, and (2) the finding that Younger

Brothers was liable and Ms. Hose’s damages amounted to $75,000.00. We affirm.

! Other defendants were named, but they are not participants in this appeal.
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If an insured is exposed to an excess judgment arising from the insurer’s bad
faith failure to settle, the insured may seek recovery from the insurer. Great
Southwest Fire Insurance Company v.CNA Insurance Companies, 557 So.2d
966, 967 (La.1990). “In the absence of bad faith,” an insurer, primary or excess,
may settle a claim without liability to its insured for bad faith failure to settle.
Smith v. Audubon Insurance Company, 95-2057, p. 7 (La. 9/5/96), 679 So.2d
372, 376; Gourley v. Prudential Property and Casualty Insurance Company,
98-0934, p. 6 (La.App. 1 Cir. 5/14/99), 734 So0.2d 940, 944, writ denied, 99-1777
(La. 10/8/99), 750 So.2d 969. An excess insurer may become subrogated to the
insured’s claim for the amount of an excess judgment only if the excess msurer
was properly subrogated to the rights of the insured. Great Southwest Fire
Insurance Company, 557 So.2d at 971. However, unlike the duty owed by an
insurer to the insured with regard to the defense or settlement of claims, the
“primary insurer does not owe a duty of care or even good faith performance to the
excess insurer of its insured.” Great Southwest Fire Insurance Company, 557
So.2d at 971 & 969. Logically, it must then follow that the excess msurer owes no
greater duty to the primary insurer.

If the victim-obligee’s rights are assigned or subrogated to another,
including an excess insurer, the excess insurer “steps into the shoes” of the victim.
A. Copeland Enterprises, Inc. v. Slidell Memorial Hospital, 94-2011, p. 5 (La.
6/30/95), 657 So.2d 1292, 1296; see Prudential Assurance Company Limited v.
London & Hull Maritime Insurance Co. Ltd., 621 So.2d 1165, 1166-67
(La.App. 1 Cir. 1993) (excess insurer subrogated to rights of victim). Then, as the
subrogee, the excess insurer may recover the amount of the proven debt, including
recovery for “acts which make the excess insurer’s contract and liability more
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burdensome . . . Great Southwest Fire Insurance Company, 557 So.2d at
971; see La. C.C. arts. 1825-27, 2642, and Revision Comments. Louisiana Civil
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Code articles 1827 and 2642 allow contractual subrogation or assignment without
the consent of the obligor, and legal subrogation occurs by operation of law. See
La. C.C. arts. 1829 & 2642, Revision Comments-1993(b). The obligor is protected
against having to pay a false or inflated debt by the requirement that an obligation
or debt be proved. See La. C.C. art. 1831.

Our review of the record found no evidence that the damages at issue here
arose from an excess judgment; or, that they were paid for an insurer’s tortious
failure to defend its insured or settle the claim. Carolina’s amended third party
demand against Younger Brothers, in its role as its own primary insurer, was based
on Carolina’s subrogation to the plaintiff’s claim against Younger Brothers.
Carolina is not prohibited from utilization of the rights imbued by the law of
subrogation merely because it is an excess insurer. See Prudential Assurance
Company Limited, 621 So.2d at 1166-67. Whether the subrogee is a stranger to
the suit, or an excess insurer, when the subrogee is substituted for the original
creditor-obligee, the obligation then “subsists in favor of the person who
performed it....” La. C.C. art. 1826A. Under the particular facts here, bad faith
was not a necessary element of proof for Carolina’s subrogation claim. See La.
C.C. arts.1825, et seq.

After a thorough review of the record on the issue of causation, we cannot
say that the trial court was clearly wrong in finding that Younger Brothers was
liable for Ms. Hose’s damages in the amount of $75,000.00. Contrary to Younger
Brothers’ arguments, it was afforded an opportunity to refute the plaintiff’s injury
and damage claims at trial. The substitution of Carolina for Ms. Hose did not
interdict Younger Brothers’ ability to present a defense. In fact, the law of
subrogation requires proof, and limits the recovery under a legal subrogation. See
La. C.C. arts. 1830-31. Thus, the real issue is whether Younger Brothers’ evidence
so contradicted the facts presented by the plaintiff, “that a reasonable factfinder
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would not credit the . . . story.” Stobart v. State, Department of Transportation
and Development, 617 So.2d 880, 882 (La.1993).

In response to the medical evidence asserting that Ms. Hose’s injuries were
caused by the accident at issue, Younger Brothers zealously argued that a prior
medical condition and other accidents caused or greatly exacerbated the claimed
injuries. However, based on our review, the record evidence simply does not
support the Younger Brothers’ argument, and certainly does not establish manifest
or clear error in the causation choice made by the trial court. See Stobart, 617
So.2d at 882-83.

The same is true on the issue of the amount of damages awarded. The
record evidence of Ms. Hose’s medical condition reasonably supports the amount
of the award. Defendant’s own expert assigned Ms. Hose a 10% whole body
impairment. From our review, we find no abuse of the trial court’s discretion. See
Youn v. Maritime Oversea Corp., 623 So0.2d 1257, 1260-61 (La.1993).

For these reasons, we affirm the judgment of the trial court. The costs of the
appeal are assessed to appellant, Younger Brothers.

AFFIRMED.
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GAIDRY, J., concurs.

I respectfully concur in the result herein, based upon the conclusion that it
would be better grounded conceptually on a holding that Carolina was
confractually entitled to settle the principal action and to be indemmified by its
insured, Younger Brothers, under the clear terms of the policy between them.
Although Younger Brothers had the primary duty to defend claims against it within
its combined liability deductible or self-insured retention of $250,000.00, the Loss
Fund Agreement forming part of the policy authorized Carolina “at its discretion”
to “take over the supervision of all or part” of a claim and “to take over the
handling of a claim.” The Deductible Liability Insurance endorsement
unambiguously provided that “[t]o settle any claim or suit, we [Carolina] may pay
all or part of any deductible,” and that “[i]f this happens, you [Younger Brothers]
must reimburse us for the deductible or the part of the deductible we paid.” There
1s nothing to suggest that this arrangement violates public policy or is otherwise
contrary to law.

As insured, Younger Brothers agreed to the foregoing terms. Absent

contravention of positive law or public policy, a policy of insurance constitutes the



law between the parties. Such being the case, discussion of any claimed duties of
primary and excess msurers toward each other is misplaced, and it is unnecessary
to resort to principles of subrogation to resolve this dispute.

The sole issue relating to the amount of indemnity which Carolina may
claim under the policy terms is the reasonableness of the settlement amount given
the facts of the claim. The principle that good faith shall govern the conduct of the
obligor and the obligee in whatever pertains to the obligation applies to all kinds of
obligations, regardless of their origin. La. C.C. art. 1759; Great Southwest Fire
Ins. Co. v. CNA Insurance Companies, 557 So.2d 966, 967 (La. 1990). Younger
Brothers was further protected against arbitrary or unreasonable exercise of
Carolina’s right to settle by the general duty of good faith and fair dealing owed by
insurers to insureds under La. R.S. 22:1220(A) and general principles of insurance
law. Thus, once the trial court determined that Carolina exercised its contractual
rights under the policy in good faith, given the potential value of the claim as

shown by the evidence, it was clearly entitled to indemnity under the policy terms.



